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McKenna’s Law:  Unanswered Questions 
Minn. Stat. 260C.163, subds. 3 and 10 

 
1. The statute provides that it applies to proceedings where the child is the subject of a 

child in need of protection or services petition or under the guardianship of the 
commissioner of human services.  Do the notification and waiver requirements also 
apply to a child age 10 or older involved in a: 

a. permanency proceeding (e.g., termination of parental rights, transfer of 
permanent legal and physical custody)? 

b. Voluntary placement proceeding? 
c. 260D foster care for treatment proceeding? 
d. truancy proceeding if out-of-home placement is contemplated? 

  
2. If the court automatically appoints counsel for every child age 10 or older, must the 

social worker still notify the child of the child’s right to counsel and right to attend 
court or may the court waive the social worker’s notice requirement by making 
appropriate findings and order? 
  

3. Must each child age 10 or older attend either the EPC or admit/deny hearing? 
 

4. If a child age 10 or older is present at the EPC hearing and requests counsel, must 
the appointment be made so that the child’s attorney is present at the EPC hearing, 
which is when the right to counsel attaches as required under Juv. Prot. Rule 
25.01?  Or, is it sufficient that the appointment is made at the EPC hearing and the 
attorney first appears at the Admit/Deny Hearing? 
  

5. How will attorneys for children be notified of their appointment and the need to 
attend the EPC hearing? 

 
6. Minn. Stat. 611.14(4) provides that children age 10 and older are entitled to be 

represented by a public defender.  McKenna’s law provides that the court must 
appoint a public defender or “other counsel at public expense.”  Who are the “other 
counsel”?  What does “at public expense” mean – who pays? 

 
7. Does the requirement in Minn. Stat. 260C.163, subd. 10(a) and (b), to have the child 

age 10 or older consult with a court-appointed attorney before the court can accept 
the child’s waiver in effect create an obligation to appoint (“temporary”) counsel for 
every child age 10 and older? 

 
8. May the court appoint one attorney for a group of siblings where each child is age 10 

or older, so long as there is no conflict of interest between the children? 
 

9. If a child cannot afford an attorney (what child can afford an attorney?), may the 
court inquire into the ability of the parent or legal custodian to pay for the child’s 
attorney and, after giving the parent/legal custodian a reasonable opportunity to be 
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heard, order the parent/legal custodian to pay the attorney’s fees under Juvenile 
Rule 25.03? 

 
10. What is the expectation for explaining the right to counsel to a child age 10 or older 

who is non-verbal or non-hearing or severely developmentally disabled and is not 
able to understand the information about the right to counsel or waiver of counsel?   

 
11. If the child does not have the capacity to intelligently and voluntarily waive counsel, 

must the court appoint counsel for the child?   
  

12. Must a court-appointed attorney represent a child age 10 or older, or may the 
attorney seek discharge for good cause, if the child does not have the capacity to 
understand or assist the attorney? 

 
13. Does the court have discretion to not appoint counsel for a child age 10 or older if 

the court believes it is not in the child’s best interest, such as when discussion of 
what’s going on in the case is likely to cause severe trauma for the child?  

 
14. Is it appropriate for the child’s social worker (a non-law-trained person who is an 

opposing party to the proceedings) to provide to the child notice of the right to 
counsel? 
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https://www.revisor.leg.state.mn.us/court_rules/rule.php?type=ju&subtype=rjpp&id=25#Rule_25.03

	McKenna’s Law:  Unanswered Questions
	Minn. Stat. 260C.163, subds. 3 and 10
	1. The statute provides that it applies to proceedings where the child is the subject of a child in need of protection or services petition or under the guardianship of the commissioner of human services.  Do the notification and waiver requirements also apply to a child age 10 or older involved in a:
	a. permanency proceeding (e.g., termination of parental rights, transfer of permanent legal and physical custody)?
	b. Voluntary placement proceeding?
	c. 260D foster care for treatment proceeding?
	d. truancy proceeding if out-of-home placement is contemplated?
	2. If the court automatically appoints counsel for every child age 10 or older, must the social worker still notify the child of the child’s right to counsel and right to attend court or may the court waive the social worker’s notice requirement by making appropriate findings and order?
	3. Must each child age 10 or older attend either the EPC or admit/deny hearing?
	4. If a child age 10 or older is present at the EPC hearing and requests counsel, must the appointment be made so that the child’s attorney is present at the EPC hearing, which is when the right to counsel attaches as required under Juv. Prot. Rule 25.01?  Or, is it sufficient that the appointment is made at the EPC hearing and the attorney first appears at the Admit/Deny Hearing?
	5. How will attorneys for children be notified of their appointment and the need to attend the EPC hearing?
	6. Minn. Stat. 611.14(4) provides that children age 10 and older are entitled to be represented by a public defender.  McKenna’s law provides that the court must appoint a public defender or “other counsel at public expense.”  Who are the “other counsel”?  What does “at public expense” mean – who pays?
	7. Does the requirement in Minn. Stat. 260C.163, subd. 10(a) and (b), to have the child age 10 or older consult with a court-appointed attorney before the court can accept the child’s waiver in effect create an obligation to appoint (“temporary”) counsel for every child age 10 and older?
	8. May the court appoint one attorney for a group of siblings where each child is age 10 or older, so long as there is no conflict of interest between the children?
	9. If a child cannot afford an attorney (what child can afford an attorney?), may the court inquire into the ability of the parent or legal custodian to pay for the child’s attorney and, after giving the parent/legal custodian a reasonable opportunity to be heard, order the parent/legal custodian to pay the attorney’s fees under Juvenile Rule 25.03?
	10. What is the expectation for explaining the right to counsel to a child age 10 or older who is non-verbal or non-hearing or severely developmentally disabled and is not able to understand the information about the right to counsel or waiver of counsel?  
	11. If the child does not have the capacity to intelligently and voluntarily waive counsel, must the court appoint counsel for the child?  
	12. Must a court-appointed attorney represent a child age 10 or older, or may the attorney seek discharge for good cause, if the child does not have the capacity to understand or assist the attorney?
	13. Does the court have discretion to not appoint counsel for a child age 10 or older if the court believes it is not in the child’s best interest, such as when discussion of what’s going on in the case is likely to cause severe trauma for the child? 
	14. Is it appropriate for the child’s social worker (a non-law-trained person who is an opposing party to the proceedings) to provide to the child notice of the right to counsel?

